“Inherently Governmental Function:” A Definition

The Office of Federal Procurement Policy (OFPP) in the Office of Management and Budget
(OMB) is issuing a proposed policy letter to the White House and Federal agencies on cir-
cumstances when work must be reserved for performance by federal government employees.

— by Laurence Socci

APresidentiaI Memorandum, issued
on March 4, 2009 directed OMB to:
1. Create a single definition for the
term “inherently governmental
function” which addresses
any deficiencies in the existing
definition and reasonably
applies to all agencies;

2. Establish criteria to be used by
agencies to identify “critical”
functions and positions that
should only be performed by
federal employees; and

3. Provide guidance to improve
internal agency management
of functions that are inherently
governmental or critical.

In response to the President’s Memo-
randum, OFPP will issue a proposed
policy letter that would:

1. Clarify what functions are inherently
governmental and must always be
performed by federal employees;

2. Help agencies identify when
their functions (or portions of
functions) need to be performed
by federal employees; and

3. Outline a series of agency
management responsibilities
to strengthen accountability
for the effective implantation
of these policies.

OMB is seeking comments from the
public and private sectors on these
issues. A Federal Register Notice was
issued on March 31 seeking comment
by June 1, 2010.

Currently, the definition of “inherently
governmental function” can be found
in the Federal Activities Inventory
Reform Act (FAIR Act), Public Law 105-
270. The FAIR Act defines an activity
as inherently governmental when “it is
so intimately related to the public inter-
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est as to mandate performance by Fed-
eral employees.” This is a very broad
definition and leaves little direction
and guidance for agencies when faced
with determining whether a function is
inherently governmental.

The March 31 Federal Register Notice
states the OFPP “seeks to clarify and
reinforce that agencies have both pre-
award and post-award responsibilities
for evaluating whether a function is
inherently governmental and taking
steps to avoid transferring inherently
governmental authority to a contractor,
such as through inadequate attention
to contract administration.

For ongoing contracts, agencies
should review how work is performed;
focusing, in particular, on functions
that are closely associated with inher-
ently governmental activities and pro-
fessional and technical services, to
ensure the scope of the work or the
circumstances have not changed to
the point that inherently governmental
authority has been transferred to the
contractor.

For proposed work, a determination
that the work is not inherently gov-
ernmental should be made prior to
issuance of the solicitation, preferably
during acquisition planning. For ongo-
ing contracts, agencies should review
how work is performed; focusing, in
particular, on functions that are closely
associated with inherently governmen-
tal activities and professional and tech-
nical services, to ensure the scope of
the work or the circumstances have
not changed to the point that inher-
ently governmental authority has been
transferred to the contractor.”

OMB emphasized that policy guid-
ance addressing inherently govern-

mental functions must also address
functions closely associated with
inherently governmental functions to
properly ensure that work that is inti-
mately related to the public interest
is performed by Federal employees.
Closely associated functions approach
the status of inherently governmental
work because of the nature of these
functions and the risk that their perfor-
mance, if not appropriately managed,
may materially limit Federal officials’
performance of inherently governmen-
tal functions.

FAR Subpart 7.5 currently contains a
list of examples of inherently govern-
mental functions. The functions in the list
are pretty straightforward and appear to
rightly belong to a government employee.
However, the Federal Register Notice
states that under the proposed policy
letter, OFPP would create tests for agen-
cies to use in determining whether func-
tions not appearing on the list otherwise
fall within the definition of inherently gov-
ernmental.

The “nature of the function” test
would ask agencies to consider
whether the direct exercise of sover-
eign power is involved. Such functions
are uniquely governmental and, there-
fore, inherently governmental. The
“discretion” test would ask agencies
to evaluate whether the discretion
associated with the function, when
exercised by a contractor, would have
the effect of committing the govern-
ment to a course of action. This test
was included in OFPP Policy Letter 92-
1, Inherently Governmental Functions,
and currently may be found in OMB
Circular A-76.

The proposed policy letter lays out
the determinations that must be docu-
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mented by the agency head or desig-
nated requirements official before a
contract solicitation is issued to show
that functions to be acquired by contract
are not inherently governmental. It would

hall-stule
difficult

t
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mine (also before issuing a
solicitation) that they have
sufficient internal capability
to control their mission and

1. Monitor how contractors
are performing contracts,
especially those involving
work closely associated with
inherently governmental
functions or professional
and technical services,
(emphasis added); and

2. Take appropriate action
where internal control of
mission and operations is
at risk due to inappropriate
or excessive reliance on
contractors to perform
critical functions.

The OFPP seeks com-
ments on the proposed
policy letter, addressing the
following issues:

1. The definition of “inherently
governmental function:”

2. Tests that should be used
for determining which
functions are ‘inher-
ently governmental’;

3. Guidance and/or tests
to be used in determin-
ing “closely associated”
and/or critical functions
of federal employees;

4. Guidance which would
help agencies differenti-
ate between functions
that are “critical” and
those that are not;

5. Functions which are
the most difficult to

properly classify as inherently

governmental, or closely associated
with inherently governmental,
critical, or non-critical;

JU3ng

also require agencies to deter-

operations.
During  contract  perfor-
mance, agencies would be
required to:

6. How, if at all, should this
guidance address the problem
of limitations on the number of
authorized federal positions and
the impact of such limitations
on decisions about reserving
work for federal employees.
ACSM will monitor this issue and will
discuss it in future Government Affairs

Updates. .

Professional Surveyor

Rowe Professional Services Com-
pany, a leading Civil Engineering/
Surveying Consulting Firm head-
quartered in Flint, MI, seeks a moti-
vated, team oriented, Professional
Surveyor for our Corporate office.
Degree in Surveying and a mini-
mum of 10 years of proven experi-
ence is required in all facets of
surveying including: boundary, ALTA,
topographic, transportation design
and GPS control surveys; subdivi-
sions, site condo and condominium
processes and construction staking.
Strong communication skills with
the ability to work with clients, public
officials & employees are necessary.
Other responsibilities will include
development of new clients; pro-
posal preparation; management of
staff and other administrative tasks.
Ideal candidate will have licensure
as a Michigan P.S. or ability to
obtain P.S. with one year. We offer
an excellent salary and benefits
package including medical, dental

& vision insurance, paid vacation/
holidays, 401(k), tuition reimburse-
ment and many more. Please send
resume and salary requirements to:

HR/Surveyor
Rowe Professional Services Company
P.O. Box 3748, Flint, Ml 48502
Employment@rowepsc.com
WWW.rowepsc.com
E.OE.
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